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STATEMENT OF THE case.

Appellee sued the appellants upon a complaint

alleging in substance:

That she was the owner of 23,333 shares of stock

of the Windham Bay Gold Mining Company, one of

the defendants and appellants. That she delivered

said stock to William M. Ebner, the other defendant

and appellant, for the purpose of selling same in the

eastern market, for her account. That he did sell

same for about the sum of $13,000.00, which said sum



he subsequently paid into the treasury of said Mining

Company, without consideration, and that he ac-

counted to her for only $1000.00. (Complaint; tran-

script of record p. 1.

)

Defendant Ebner by his Amended Answer (Rec-

ord P. 18) alleged, that one Arthur S. Lovett was

at all times mentioned in the Complaint the agent of

plaintiff with full and general power to invest her

money in stock of corporations, or in other property,

and to sell, hypothecate or make contracts concerning

same, and to receive the purchase money therefor;

and that said Lovett, as said agent, sold said stock to

said Ebner for the sum of $1000.00, which said sum

was duly paid to said Lovett. The Windham Bay

Gold Mining Company also filed an answer denying

the allegations of the Complaint (Record p. 15).

Plaintiff's Reply to Ebner's Amended Answer

(Record p. 25) admits, by its failure to deny, that

Lovett was the duly authorized agent of plaintiff, but

does deny that Lovett sold the stock to Ebner.

On these issues the cause came on to be tried be-

fore the Court. Insomuch as the relief sought was in

the nature of an accounting and to follow an alleged

trust fund, the pleadings were settled, and the

case tried, ns in Equity, but certain questions of

fact were by the Court at request of plaintiff sub-

mitted to a jury for determination, (Record p. 37).

Among the questions so submitted were the following:

No. 6. "Did the said ArthurS. Lovett sell the

said stock in controversy to the said William M.

Ebner: if yea, when and for what price?"
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This question the jury answered: "Yes, Oct. 31,

1898, for One Thousand Dollars ($1000.00)" (Re-

cord p. 28 and 40).

No. 7. "If you answer that said stock was sold

by said Lovett to said Ebner, has the purchase price

therefor been paid, and if yea, when and to whom?

This question the jury answered: "Yes, one-

half to A. S. Lovett. Oct. 31, 1898, and the remain-

ing half to Mrs. A. S. Lovett, on April 4, 1899."

(Record p. 28 & 40.)

These two questions, so answered, coupled with

the admission in the pleadings of Lovett'a authority,

rendered unnecessary any answer to the remaining

questions. These findings of the jury were returned

and filed May 15, 1901. (Record p. 29 & 40.) De-

fendants moved the Court to make and enter its Find-

ings and Conclusions in accordance with the findings

of the jury, and to make and enter a decree dismiss-

ing the bill. (Record]). 29.) This the Court refused

to do, (Record p. 35) on May 16, 1901. On the 21st

day of May, 1901, the Court denied plaintiff's motion

for a dismissal of the action without prejudice (Rec-

ord p. 41).

Plaintiff then made motion to set aside the find-

ings of the jury. This motion the Court sustained by

an order made May 28, 1902, reading in part as fol-

lows:

•And the Court is further of the opinion, that

the matters set forth and stated in the plaintiff's

Complaint, are not supported by sufficient evidence.

and that there is a failure of proof in that behalf on
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the part of the plaintiff. It is therefore ordered, ad-

judged and decreed, that the plaintiff's said Bill of

Complaint he, and is, dismissed; that the plaintiff pay

all the costs of said action, and that the defendant

may have execution against the said plaintiff for his

costs in this behalf expended: that the said Complaint

is dismissed without prejudice, and plaintiff may

bring a new action in this behalf if she so elect.

"

(Record p. 41 and 42).

To all that part of said order permittingthe bring-

ing of a new action defendants excepted, and assign

same as error (Record p. 44— "Assignment of error'
1

)

contending then as now, that the order should have

been made one of final dismissal. This is, then, the

only question in this Appeal.

Specification of Error relied upon.

The court erred in making its order of dismissal

to be without prejudice, and in permitting "plaintiff to

bring a new action," if she so elect." The order

should have been one of final dismissal.

ARGUMENT.

Section 378, Part IV, page -2-27. Carter's Anno-

tated Alaska (-ode provides as follows: concerning the

trial of Equitable Actions,

"Whenever upon the trial it is determined that

the plaintiff is not entitled to the relief claimed.

or any pari thereof, a judgment shall be given

dismissing the action, and such judgment shall

have the effect to bar another action for the same

cause, unless such determination be on account

of a failure of proof on the part of the plaintiff,

in which case the Court may, on motion of such



plaintiff, give such judgment without prejudice

to another action by the plaintiff for the same
cause or any part thereof."

The plaintiff's motion to dismiss the case without

prejudice was by the Court overruled on May 21,

1901, (Record p. 41). No other motion to that effect

was made, nor does the order of the Court dismissing

the bill without prejudice, purport to lie based on

any such motion. It was based on a motion to set

aside the findings of the jury (Order—Record p. 41

—bottom.) This order the Court sustained, and

then on its own motion, seven days after having over-

ruled plaintiff's motion for a dismissal, and in pas-

sing upon an entirely different motion of plaintiff',

proceeds to dismiss the Bill, without prejudice. The

Statute above quoted is quite clear that two con-

ditions must concur before the dismissal shall be

without prejudice.

I. There must have been a failure of proof.

II. The dismissal without prejudice must be

"on motion of the plaintiff."

No power is given, on the contrary power is im-

pliedly denied, to the Court to dismiss without pre-

judice sua sponte. The decision of the Court on plain-

tiff's motion to dismiss without prejudice was res ad-

judicata. No application was made to set aside this

order. The Court found that the Complaint was not

sustained (Record p. 42), ergo—the decree should have

been one of absolute dismissal unless there concurred

both the conditions required for a dismissal without

prejudice.



Section 376 page 227, Carter's Annotated Alaska

Code provides, when a judgment of dismissal of an

equity cause before trial shall be without prejudice,

"A judgment dismissing an action may be given

against a plaintiff in any of the cases specified in

subdivisions one, two and three of section 237,

except the last clause of subdivision three. Such

judgment is a determination of the action, but

shall not have the effect to bar another action for

the same cause or any part thereof.
'

'

Section 237 so referred to is as follows.

"A judgment of nonsuit may be given against the

plaintiff as provided in this chapter,

First: On motion of the plaintiff, at any time

before trial, unless a counter claim has been

pleaded as a defense.

Second: On motion of either party, upon the

written consent of the other filed with the clerk.

Third: On motion of the defendant, when the

action is called for trial and the plaintiff fails to

appear, or when after the trial has begun and be-

fore the final submission of the cause the plain-

tiff abandon it, or when upon ihe trial, the plain-

tiff fails to prove a cause sufficient to be submitted

to the jury."

These sections 237,376, 377, comprise the statu-

tory law of Alaska on the subject of nonsuits and dis-

missals, and as they cover the entire subject, appel-

lants contend that they are exclusive, and that the

Court had no power to dismiss without prejudice, on

its own motion, but that, on the contrary, having

found that plaintiff had not made out a case, the case

should have been finally dismissed.

The rulings, final orders and decree of the Court,



seem to lis to be inconsistent.

The Court on May 21, denied the motion of plain-

tiff to dismiss her suit without prejudice to a future

action, (Record p. 41.) This was after the evidence

had all been put in, and the findings of the jury made.

Yet the Court by its order entered May 28th, (Record

p. 42) did dismiss the action "without prejudice."

Again in the same order, the Court 'holds that the

•findings of the jury are not sustained by the weight

of the evidence, and therefore not accepted by the

Court, and held for naught." Following this the

Court found, "that the matters set forth and stated

in the Plaintiff's Complaint are not supported by suf-

ficent evidence, and that there is & failure of proof on

part of the plaintiff in that behalf," and therefore

decreed that plaintiff's Bill of Complaint be dismissed

at the costs of plaintiff, and that defendants have

execution for their costs. (Record p. 42).

We submit that here the decree should have end-

ed. It was to all intents and purposes a final decree.

There had been a full hearing, the trial lasting four

days, both sides presented their evidence, and pre-

sumably all their evidence. The defendants had been

brought into Court involuntarily, and at the instance

of the plaintiff. They had been put to the expense,

loss of time, and harrassment of a trial based on

charges which were infamous in their nature. Sub-

stantially the verdict of the jury was: ••That the

plaintiff's complaint was not supported by sufficient

evidence, and that there was a failure of proof in that

behalf," and found affirmatively that the transaction
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had been honorable on the part of defendants: that

the contention of defendants, that Ebner had bought

and paid for the stock, was true.

The Court rejected this verdict and then pro-

ceeded to render a decree substantially in accord

therewith by dismissing plaintiff's bill.

All this, it seems to us, should have some force

and meaning. The defendants, having successfully

met and refuted the charges of the plaintiff, practi-

cally before two forums,—the jury and the Court,

—

are certainly entitled to some guarantee of immunity

against future expensive and vexatious litigation.

The decree in its nature was final, and should have

been so treated by the Court, and plaintiff relegated

to her appellative rights. Otherwise the defendants

can only look forward to litigation of the same cause

without end.

The judgment rendered by the Court was one

from which an appeal by the plaintiff would have

been allowed. 3 Dall. 401. A judgment of dis-

missal with costs is final and may be reviewed, 10

Wall. 256. By the findings of the jury and the

judgment of the Court, the rights of the parties, as

involved in the pleadings, were settled, such a decree

is final, 12 Wall. 86. This was a decree dismissing

the bill with costs, such a decree is final, 13V) U. S.

549. A writ of error will issue to a judgment entered

upon an order directing an involuntary nonsuit, 139

l'. S. 24, 39. Likewise in case of dismissing the com-

plaint in an action at Common Law under the Code

practice, ib.
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Under the circumstances of this case, we were

entitled to such a decree of dismissal as would be a

bar to any subsequent suit brought by the plaintiff

for the same cause alleged in the Complaint, 101 U. S.

688; 7 Wall, E07.

This is not the character of case where a decree

of dismissal "without prejudice" should be entered.

Here, as stated above, there was a trial to a con-

clusion, and a decree rendered that ex necessitate

was final. A bill may be dismissed "without

Prejudice", when the case is in its incipiency,

namely: For want of proper parties, 97 LT. S. 423.

Or, for want of jurisdiction, 99 U. S. 547; 1 Wall, 81.

Or, for multifariousness, 107 U. S. 47s.

The policy of the law is always to discourage,

and protect litigants against a multiplicity of suits.

The animus of the plaintiff was plainly manifested

by her motion to dismiss the case without prejudice

after a trial had been had. < >f course, the Court

under well settled authority, could not have properly

done otherwise than deny that motion. The reason

for such denial being, to protect the defendants in

their unquestionable rights to have the case as then

presented, disposed of at that hearing, in order that

they might not be subjected to a second suit by the

same plaintiff for the same cause of action.

Respectfully submitted.

Robt. A. Friedbich,

R. W. Jennin<;^. w

T. ,]. Dowohoe,

Attorneys for Appellants.




